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APPLICABLE DOCUMENTARY PROVISIONS
Agreement Between Loomis Armored Services, Inc. 

                                   And
United Federation of Special Police and Security Officers, Inc. Local 731 

ARTICLE 4    MANAGEMENT RIGHTS

…

Section 4.1.
…

Except as modified by this Agreement, management of the business and the direction of the Driver Guards are the rights of the COMPANY which has authority over the workforce, including, but not limited to the right to hire, assign, train employees. In addition, the Company has the right to:

…

e. Promote, discipline or discharge employees for just causet
…

i. To make reasonable rules and regulations regarding any security, vehicle accident or disciplinary rules deemed necessary in the sole discretion of the company in the operation of the business.    

...
ARTICLE 9       DISCIPLINARY ACTION

Section 9 .1 Discharge or disciplinary action may only be issued for just cause and shall be appropriate to the infraction or infractions for which the action is taken. Action may be taken by the COMPANY for violation of the COMPANY’S rules and/or regulations, Violations of applicable Disciplinary Guidelines concerning employee conduct. The issued discipline shall be commensurate with the alleged offense.
ARTICLE 11            ARBITRATION AND MEDIATION
 ….

Section 11.3    The arbitrator shall have no  power to alter, eliminate, amend, add to, subtract from, or modify any of the terms of the Agreement but shall determine only whether there has been a violation of this Agreement, identify the violation and prescribe the appropriate remedy. The arbitrator’s decision shall be based exclusively on evidence presented at the arbitration hearing.The decision of the arbitrator shall be binding on both parties hereto. In the event of any violation of the Arbitrator’s decision, by either party, the injured party  shall have recourse to judicial redress. Only one (1) grievance shall be submitted to the Arbitrator at any one time. If either party raises the question of whether or not the issue is appropriate for arbitration, the arbitrator shall decide this question before either party presents any evidence regarding the issue at hand. The Arbitrator must then decide the issue and may not return it to the parties for settlement.                             

                           LOOMIS EMPLOYEE HAND BOOK
WORK  RULES AND PROCEDURES
The following rules and procedures are designed to set a standard of conduct for employees. These rules are guidelines for what is expected of you. However, no set of rules can cover all  circumstances or be all inclusive
The Company reserves the right to take whatever action is deemed necessary when conduct is deemed contrary to the best interest of the Company or other employees. The Company also reserves the right to change, add or delete rules and procedures as circumstances warrant.

AUTOMATIC TERMINATION OFFENSES

It is not possible to list all wrongful conduct, but the following list is provided to  demonstrate the type of action that will cause an employee to be automatically terminated The following rules are regarded as those necessary for the orderly, efficient, secure and safe operation of the business. Any infraction of any of these rules will result in termination of employment.
…

T.  Failure to control liability which results in a loss. The facts must be reported immediately to the appropriate region and  corporate staff by branch management. The facts will be reviewed by the appropriate region and corporate staff. The appropriate discipline  in accordance with the company’s  risk, operations and human resources policies will be initiated when the investigation is complete. 

SUSPENSION/TERMINATION OFFENSES
…

D. Any situation  such as carelessness, recklessness, negligence or intentional behavior in which an employee exposes liability to being lost. The facts will be reviewed by the appropriate region and corporate staff. The appropriate discipline in accordance with the company’s risk , operations and human resources polices will be initiated when the investigation is complete.

INTRODUCTION
This case arises from a grievance brought to protest the termination of the grievant’s employment as a messenger for the Employer, a supplier of armored car services to, as in this case, a bank.  Not having resolved the matter under the grievance procedure set forth in a collective bargaining agreement between the United Federation of Special Police and Security Officers, Inc., and Loomis Armored Services, Inc., the matter was claimed for arbitration to the Federal Mediation and Conciliation Service. 

A hearing was held on August 26, 2010, in the town of East Hartford, CT. ,before the undersigned, an arbitrator selected by the parties pursuant to contract. Both parties appeared and were heard and elected to waive submission of briefs, presenting oral argument in lieu thereof. 
No transcript was taken.
The hearing was declared closed on August 26, 2010.  
BACKGROUND OF THE CASE
The employer is a national company providing armored car services for, as in this case, banks, for the transport of cash from a branch bank to a central Employer location, referred to as the “Loomis CMS Vault”.

The grievant, referred to in Employer documents as the  “charging party”, had been employed as a “ driver-messenger” for over five years. These two titles refer to the two employees typically operating an armored vehicle. The messenger rides in the rear and handles the cargo, referred to in Company parlance as the “liability”.
The Employee Handbook, (Company Exhibit 1), contained statements of Company policies and expectations to guide employees’ conduct in carrying on its business. Those considered generally applicable to the matter at hand are set forth above.

The Company policy specifically related to handling cargo was further articulated by a bright red placard (Company exhibit 3),measuring approximately 12x8 inches, entitled “3 Step Check”, stating, “You must  make the 3 step check every time before accepting/transferring custody of any item from a Loomis teammate or a customer.” The three steps are noted as Serial Number, Integrity and $Amount.

The placard continues with the warning, “Your signature is your declaration that you followed ALL proper procedures and you accept ALL responsibility for the item. Once YOU accept and sign for an item it is too late to ‘discover’ a problem or a discrepancy. Once YOU sign for an item, YOU OWN IT.”
The bag itself was made of heavy translucent plastic and appeared to measure four feet long by two feet square, for a total of six sides, one of which was of a whitish color. The Company described its requirement  that each bag be physically inspected upon transfer as the “six sided check”, so as to expose any possibility of “compromise”, i.e. unauthorized access to the contents of the bag.
The bag was then, in accordance with its SOP, or standard operating practice, placed in the back of the armored truck along with others and transported to the  Company vault. Once there, the truck backed into an enclosed garage with the rear compartment accessible only to persons inside the receiving area. At this point, the  bags would be  checked in by the Vault Custodian, whose job it was to verify the contents of the delivery.

The incidents which led to Company’s action in terminating the grievant and the Union’s filing the subject grievance, began on June 24, 2009. 

On this date, the grievant, also called the “charging party”, picked up a delivery at Chase Bank #556 in Bridgeport, CT,  of, among other things, a bag of cash reported to contain $225,900.00, including one package, or “strap” of $100.00 dollar bills containing $10,000.00. The grievant signed for the bag and accompanied it to the Loomis branch in Bloomfield, CT. The bag was numbered 330.
On arrival at the Bloomfield terminal at approximately 8:15 pm, the vehicle and its cargo, accompanied by the grievant, went to the Loomis vault where it was checked in by Vault Clerk Justin Giliberto. 

The bag was placed on a cart with several others, unattended but under surveillance camera, until 7:47 am, the next  day, when employees Jack Rath and Judith Frances discovered a small hole in the bag, approximately the size of a strap of bills. They reported their discovery to their superiors and an investigation ensued.

The lead investigator was Brian Watkins,  District Loss Prevention Manager for New England. 
Mr. Watkins had been employed in the loss prevention field for over twenty years and testified at length describing the various steps taken to determine the cause of the loss. This included watching over twelve hours of CCTV tapes , both conventional and high definition. Part of his testimony included playing some of these tapes, but not the HD clips.

Mr. Watkins began his inquiries by contacting the customer, Chase Bank, who advised him that their accounts for the day balanced, indicating that the bag was intact when it was turned over to the grievant. They further told him there was no CCTV in “the main vault where the bag was prepped.”
He also notified the Bloomfield Police  Department who conducted their own investigation, including subjecting the grievant to a polygraph or lie detector test. Their conclusion was that the grievant told the truth when he  denied stealing or mishandling the bag. 

The Police completed their investigation without finding any evidence of criminal behavior. The Company has maintained throughout that the discipline imposed was based on failure to adhere to Company policy regarding “loss of liability”. It has steadfastly rejected any inference of criminal or other dishonest conduct by the grievant.
Justin Giliberto, the vault clerk, was terminated and has not grieved the matter.
Mr. Watkins’ “timelines” report consisted of a listing of the various pictures he saw while monitoring the CCTV films for June 24/09 at 20.03 (8:03 pm) and June 25//09 , at 5/09 am. The June 24th entries follow:
                        Check in Valvo/Palowski



20:03 Check in started



20:16  Possible bag-Chase bag


20:17  Bag tossed into bin- possibly the bag


                 *20”16.14 secs  possible tear in bag



22;07  Bin pushed in vault by Stephen Middleton



22:08 Stephen Middleton exited vault

                                    No entry into vault                                                        



22:24  Justin Giliberto  enters vault
                                   Opens bin and placed paper work and closed the bin


            23:05  Vault closed.
Entries for June 25/09  start at 5:09am with the vault being opened and the bin containing the bag moved to CMS  processing area. At 7:03 am employee Jack Rath “opens bin”.


7:47am
 Jack Rath calls Judith Francis looking for bag and discovered hole 

                                           in bag



7:47 am to ``:39am bag sits on cart in CMS prep room



11:39 am Jack retrieves cart, moves to processing.



11:43 am Jack processes bag-discovers shorter (sic) in hundreds

12.01pm Supervisor (John Gaye) called over to validate short and research 
           area and trash.              

HR Director Strong testified concerning, among other things, the physical properties of the bag, which was displayed but not made an exhibit. She noted that the plastic of which the bag was constructed would, if cut with a jagged instrument, such as a car key, leave a white border around the cut. On the other hand, a cut made with a smooth blade such as a box cutter, would leave  no such border. She pointed out such a whitish area around the cut in the bag. 
COMPANY POSITION

The Company position is set forth with considerable specificity by means of, among other things, the letter of termination to the grievant, September , 2009, HR Director Strong’s January 13, 2010, letter to Union Business Agent John Callahan, and the CCTV timeline report from Mr. Watkins to Ms.Strong.
In her letter to Business Agent Callahan, Ms. Strong sets forth the contractual   justification for the Company’s action:

“…The Charging party (sic;the grievant) was suspended  pending investigation as is the Company’s practice. In the Loomis Employee Handbook , Suspension/Termination Offenses, D,page 33. Any situation such as carelessness, negligence or intentional behavior in which an employee exposes liability to being lost…”

…

The constant CCT coverage has verified that the bag was not compromised by the Vault Custodian or while in the Loomis Building. The bag had to have been compromised while in the hands of he messenger or the Chase vault.

Under Loomis standard operations procedures (SOP), the messenger signing for the bag is responsible   for checking the bag on all sides to determine if it was sealed properly and has no rips or tears prior to signing for the bag. The investigation concluded that the messenger failed to properly check all sides of he bag and signed for a bag #0303 that was compromised and at that time upon Palowski’s signature becomes the liability of Loomis due to the Messenger’s

            negligence Loomis was responsible  for the payment of $10,000 to Chase  Bank.
HR Director Strong emphasized that the Employer maintained a policy of “zero tolerance” in cases of employee dishonesty.

In short, the Employer asserts that the grounds for termination, both contractual and as set forth in the Handbook, have been met and amply proven through, principally, the camera surveillance conducted by Mr. Watkins, and that the termination should be sustained and the grievance denied.
UNION POSITION

The Union argues that there is no direct proof of negligence by the grievance and that what must be described as circumstantial evidence is not sufficient grounds on which to base a termination of a 5 plus year employee.
The Union also points to a somewhat reluctant admission by Mr. Watkins that, “cameras can be beat”, without elaborating further.

The Union also questioned the heavy reliance by the Company on the  surveillance pictures, particularly those purporting to show the actual exchange between the grievant and the vault clerk. It maintains that the Company’s claim of what the pictures show is not  sustainable. 
Also, the Union questions the coincidence, if any, of the fact that the strap was apparently positioned precisely where the hole was,  raising a question as to whether whoever made the hole knew exactly where to go.  

The Union also submits the punishment imposed, termination, is inappropriately severe for the alleged offense, particularly in light of the lack of direct proof of any constituent facts.

Therefore, the Union demands that the grievance be sustained and the grievant made whole for all losses, monetary and otherwise, and the matter be expunged from his record.

DISCUSSION:

Few rules or standards are more firmly implanted in the grievance arbitration process than those which impose on management the obligation to prove the essential elements of the alleged misconduct by at least a preponderance of the evidence.

In this case, the Employer is obviously hampered by the fact that whatever happened took place either after dark or out of the sight of human witnesses. And, even the cameras, as Mr. Watkins reluctantly conceded on cross examination by Mr. Callahan, can be “beaten”. 
The grievant’s “trail”, as laid out by the Employer, started at the Chase Bank in Bridgeport when he signed for the bag and proceeded to Bloomfield, arriving at approximately 8:15pm, according to Company exhibit 6, the CIT/LOSS report. Company Exhibit 8, Mr. Watkins’ log, notes this time  as 8:03 pm, s “check in started”. 
The log continues: 20:16, “Possible bag-Chase bag.” 
                             20:17 “Bag tossed into bin-possibly, the bag

                    *20.16.14 secs2:16  possible tear in bag

                            22.07 Bin pushed in vault by Stephen Middleton

                            22:08  Stephen Middleton exited vault

                                         No entry into vault
                            22:24 Justin Giliberto enters vault

                                         Opens bin and placed paperwork and closes the bin.

                            23:05    Vault closed.

There is no indication of any participation by the grievant in the check in process after “check in started” . Nor is there any explanation of the entries on the log making reference to “possible bag”, “possibly the bag”, “possible tear in bag”.
Nor is there any reference in the  timelines report to the presence of the grievant during the check in process.

But there is also a more fundamental conflict here, between the collective bargaining agreement and the Handbook.

 The contract, negotiated between the parties, includes a management rights provision, Article 4, giving the Employer the right to “make reasonable make reasonable rules and regulations regarding any security”. This right, read literally, is without limitation although, in practice, any challenge thereto is reserved for the application of such rules, including those in the Handbook.

The result, here, is that whereas the Employer has the right to make rules governing the workforce and the conduct of the business, the application of such rules is subject to the contractual restraints of just cause.

 This conclusion is bolstered by a provision in the Employee  Handbook, Suspension/Termination Offenses, section D, making reference to, “carelessness, recklessness, negligence or intentional behavior”.

Just cause has never been held to exist in a vacuum or to spring into life by either by itself or with the help of zero tolerance. It must be proven  by factual evidence. This conclusion is bolstered by the reference in Section D to “carelessness, etc. The insertion of these criteria is a forceful indication of an intent to incorporate the just cause standard to discipline disputes.
The conclusion is inescapable; that despite Mr. Watkins’ prodigious efforts, the most that can be said about the grievant’s involvement or not in the disappearance of the strap of 100s’ is that he may be the subject of some suspicion merely by force of being the messenger involved. Suspicion is not enough.
“Zero Tolerance” despite its lofty aura and ready acceptance by authorities (notably boards of education)  appears to have deteriorated into a substitute for thoughtful consideration of conflicting positions.

One other factor which, while not determinative, deserves mention: the grievant’s “passing” his polygraph test. “Lie detector” tests have been around for probably in excess of seventy years and while they are the subject of much criticism, bordering on derision, police departments, the military and other government agencies, the CIA, etc., continue to use them which might at least impart to them a modicum of respectability. Certainly, had he failed, it would have had a negative impact.

One final note, the termination of Justin Giliberto. The Company seems to take 

the position that any one who came close to bag 0330 the evening of June 24, 2009, was culpable. It would be inappropriate to speculate why he didn’t grieve  his termination so the question must be left unanswered.  
AWARD

The Employer has been unable to sustain its burden of proof. The grievant’s termination was not for just cause.
The grievance is therefore    SUSTAINED
The grievant shall forthwith be restored to his employment and made whole for all losses of back pay and benefits.

October 6,  2010.                      ______________________________

                                                              Albert G. Murphy, arbitrator
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